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No. 13,043 
Questions Presented 

1. Whether appellant, a citizen of Turkey is permanently 
barred from American citizenship under the Selective Train¬ 
ing and Service Act of 1940 (50 App. U.S.C. 303a) and, 
therefore, ineligible for preexamination or suspension of 
deportation by reason of his claim for draft exemption filed 
on January 5, 1943, where it appears: 

(a) That he was recognized as a temporary visitor and 
a student at the time by the Immigration and Naturaliza¬ 
tion Service; 

(b) That he applied to the Selective Service System 
for a certificate of nonresidence in 1945 and such applica¬ 
tion was granted; 

(c) That the appellant subsequently was ordered to re¬ 
port for induction in the Armed Forces of the United States 
but was rejected because of alienage. 

2. Whether appellant was a nonresident on January 5, 
1943, and as such not subject to the Selective Training 
and Service Act of 1940 (50 App. U.S.C. 303a). 

3. Whether appellant’s status as a resident was taken 
as confessed where it appears that he filed an application 
for a certificate of nonresidence and the same was granted 
by the Selective Service System. 
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BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from an order of summary judgment in 
favor of the appellee entered on October 17,1955 (J.A. 16). 
The jurisdiction of the District Court was invoked under 
the Declaratory Judgment Act (28 U.S.C. 2201). This 
Court has jurisdiction pursuant to 28 U.S.C. 1291. 

Statement of Facts 

Appellant is a native and citizen of Turkey, is the husband 
of an American citizen, and the father of an American 
child (J.A. 9). He came to the United States on March 
16,1941, for the purposes of study and was admitted to this 
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country as a temporary visitor as a student under Section 
4(e) of the Immigration Act of 1924. He remained in such 
status until February 24,1944, when his permission to stay 
in the United States expired (J.A. 13). 

On January 5,1943, when he was in lawful status, appel¬ 
lant claimed draft exemption as a neutral by filing Form 
DSS 301 (Pretrial Memorandum, J.A. 13). Thereafter 
in 1945 appellant submitted an application for determina¬ 
tion of his residence. Exhibit 12 in his immigration file 
states as follows: 


California Headquarters 
Selective Service System 
1209 Eighth Street 
Sacramento 14, California 

June 13, 1949 


Mr. Jack Wasserman 
Attorney at Law 
Warner Building 
501-13th Street, N. W. 
Washington 4, D. C. 

Subject: Ekmel H. Moran. 


3-11 


Dear Mr. Wasserman: 

Receipt is acknowledged of your letter of June 1, 1949, 
in which you requested the date of the execution by the sub¬ 
ject named person of his Application for Determination of 
Residence, DSS Form 302, and the disposition of the same 
and the date thereof. 

Mr. Moran filed his Application for Determination of 
Residence August 20, 1945. The local board determined 
that the validity of his certificate of Nationality should be 
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extended until April 24, 1946. This determination was 
dated July 30,1945. 

Yours very truly, 

(Sgd.) K. H. Leitch, 

Colonel , FD, 

State Director. 

Subsequently in 1946 appellant submitted to induction 
but was declared physically unfit (Exhibit 11 in Immigra¬ 
tion File). 

Deportation proceedings were instituted against the ap¬ 
pellant in 1944. At first he was granted permission to ad¬ 
just his status on April 28, 1945, by voluntary departure 
and preexamination. Thereafter his hearing was reopened 
and on May 15, 1952, the hearing officer found that appel¬ 
lant’s draft exemption claim barred him from becoming a 
permanent resident. He stated (page 2 of his opinion): 

“Essentially the execution of DSS Form 301 and 
the bar imposed by Section 3(a) of the Selective Train¬ 
ing and Service Act of 1940, are all that stand between 
the respondent and his eligibility to remain in the 
United States.” 

The order of the hearing officer denying suspension of 
deportation was affirmed by the Commissioner of Immigra¬ 
tion and Naturalization Service. On appeal the Board of 
Immigration Appeals upheld the ruling that the appellant 
was a resident of the United States by reason of his failure 
to file an application prior to May 16, 1942, to have his 
residence determined, notwithstanding the fact that it had 
been found that the appellant had filed such an application 
on August 20, 1945. The Board stated at page 3 of its 
opinion: 

“The record shows that the respondent filed an ap¬ 
plication for a determination of residence on August 
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20,1945, and that on July 30,1945, the local draft board 
determined that the validity of his certificate of nation¬ 
ality should be extended until April 24, 1946. Despite 
the fact that he had applied for voluntary departure 
and preexamination at the original warrant hearing in 
July 1944, and had been granted such relief in April 
1945, apparently because the record did not disclose 
at that time that he had filed a claim for exemption as 
a neutral alien, respondent, in his general information 
form filed by him with the Selective Service Board on 
August 20,1945, stated: ‘Expect to return to Turkey.’ 
The record fails to show specifically what is meant by 
certificate of nonresidence. If this is intended to mean 
certificate of nonresidence, it fails to account for the 
extension of such certificate on July 30,1945, although 
the application for determination of status was not 
filed until August 20, 1945 and as IV-F on February 
8, 1946, although the certificate of nationality was ex¬ 
tended to April 24, 1946. Even if it is assumed that 
such certificate was a certificate of nonresidence, under 
Selective Service Regulations respondent was re¬ 
quired to have a determination of residence made 
by May 16, 1942. Not having filed an application for 
determination of status as a nonresident, he was a 
resident and was liable for service in the armed forces. 
Such status remained in effect until a determination 
was made in 1945. Thus, respondent was a ‘resident’ 
at the time he filed the DSS Form 301 in January, 
1943.” 

In the Court below the appellant sought a judgment de¬ 
claring that he was not a resident of the United States at 
the time that his claim for draft exemption was filed, that 
his application to be relieved from liability for military 
service was therefore a nullity, that the appellant is not 
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ineligible to become a citizen, and that he is statutorily eligi¬ 
ble to be granted suspension of deportation. 

Upon cross motions for summary judgment, the District 
Court denied appellant’s motion and entered summary 
judgment for appellee. This appeal followed. 

The issue in this appeal is whether the appellant is barred 
from citizenship by reason of his claim to be relieved from 
military service on January 5, 1943. 

The essential question to be decided is whether the appel¬ 
lant may be considered to have been a resident of the 
United States on that date solely by reason of the opera¬ 
tion of the administrative regulations, in the face of the 
recognition of appellant’s status in the United States by 
the Immigration and Naturalization Service as a student 
visitor, and in the face of the practice of the Selective Serv¬ 
ice System in receiving and acting upon applications for 
determination of residence at any time, and of its recogni¬ 
tion of the appellant as a non-resident on July 30, 1945. 

I 

Appellant Was a Nonresident in 1943 and as Such Was 
Not Subject to the Selective Training and Service Act 
and Did Not Incur the Bar of Citizenship Ineligibility 
by Claiming Draft Exemption. 

Appellant came to the United States lawfully as a student 
in 1941, and as appellee admits in his Answer and in the 
Pre-Trial Memorandum, (J.A. —) appellant was in a law¬ 
ful student’s status in 1943 when he claimed draft exemp¬ 
tion as a neutral alien. 

In 1945 appellant applied to his draft board for a cer¬ 
tificate of nonresidence, and this application was acted on 
favorably. (See Exhibit 11 and 12 in Immigration File). 
Although the Selective Service System considered that ap¬ 
pellant had filed his application in a timely manner, the 
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Board of Immigration Appeals, applying the dicta of 
Machado v. McGrath, 89 U.S. App. D.C. 70, 193 F. 2d 706 
(1951), cert, denied, 342 U.S. 948, held that by reason of the 
appellant’s failure to claim non-residence on or before May 
16, 1942, his status as a resident was taken as confessed. 

We submit that the Machado case is inapplicable because 
the Selective Service System considered the application of 
the appellant as though it were timely filed. Moreover, we 
submit for the reasons set forth in Point I of appellant’s 
brief in Giz v. Brownell, No. 12,839: 

1. That under the Selective Service System’s regula¬ 
tions, the Director could consider an application for cer¬ 
tificate of nonresidence no matter when it was filed. 

2. That the Selective Training and Service Act of 1940 
only applied to residents and regulations could not bring 
nonresidents within its purview. 

3. That regulations cannot create a conclusive presump¬ 
tion of residence. 

4. That neither the Selective Service System nor its 
regulations provided any standard for determining resi¬ 
dence and the appellant was in fact a nonresident at the 
time he claimed draft exemption. 

Unlike Machado, appellant filed an application for a cer¬ 
tificate of nonresidence in 1945 which was approved (Ex¬ 
hibit 12 in Immigration File). The Board of Immigration 
Appeals treated this application as a nullity and considered 
plaintiff’s residence as confessed even though the Selective 
Service System did not. 

Benzian v. Godwin, 168 F. 2d 952 (C.A. 2, 1948), cert, 
denied, 335 U.S. 886, is particularly in point. Benzian 
claimed draft exemption as a neutral alien in 1943. In 1946 
he applied for a certificate of nonresidence and this appli¬ 
cation was denied in 1947. The Court of Appeals noted at 
page 956: 
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The determination cannot have been made on the 
basis of his failnre to file Form 302 (application for 
certificate of nonresidence) within the prescribed time 
limit, for when the determination was made, the three 
month requirement had been removed. We think it not 
material that the determination was made after appel¬ 
lant had filed Form 301, for appellant’s status as a 
resident or nonresident was unaffected by the filing of 
that form. 

Similarly in the instant case since the Director of the 
Selective Service System determined that the appellant was 
a male nonresident of the United States in 1945 without 
reference to the fact the application had not been filed within 
the three month period, the determination could not have 
been controlled by the fact of appellant’s alleged failure 
to file the form within the prescribed time limit. Accordingly 
the administrative decision herein and the ruling below 
were erroneous. 

II 

Appellant’s Withdrawal of His Draft Exemption Claim 
Believes Him of the Permanent Bar to American Citi¬ 
zenship. 

On February 25, 1945, Turkey became a co-belligerent. 
Thereafter plaintiff sought to enter our armed forces. On 
January 30, 1946, he was directed to and did report for a 
pre-induction physical examination and was declared physi¬ 
cally unfit. < Appellant relies upon the argument set forth 
in Point III of appellant’s brief in Giz v. Broumell, No. 
12,839 for his authorities herein. 
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Conclusion 

It is submitted that in view of all the circumstances of 
the case the judgment below should be reversed. The ap¬ 
pellant was in fact a nonresident and as such was not sub¬ 
ject to the Selective Training and Service Act of 1940. 
Accordingly, he did not incur the bar of American citizen¬ 
ship. It is also submitted that by reason of the withdrawal 
of his claim to draft exemption, the plaintiff did not per¬ 
manently incur the bar of ineligibility for American citi¬ 
zenship. Under the circumstances, the ruling of the Court 
below and the Board of Immigration Appeals that he was 
ineligible for American citizenship was erroneous. 

Respectfully submitted. 

Jack Wassebman, 

Attorney for Plaintiff , 

902 Warner Building , 

Washington 4, D. C. 


David Carliner, Esq., 
Of Counsel. 
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JOINT APPENDIX 

Complaint 

(Filed August 4,1953) 

The plaintiff, Ekmel Moran, complaining of the defend¬ 
ant alleges: 

1. That this is an action for a declaratory judgment under 
the Declaratory Judgment Act, 28 U.S.C. 2201 and for re¬ 
view under the Administrative Procedure Act, 5 TJ.S.C. 
1009. 

2. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to de¬ 
termine whether aliens are subject to deportation and ad¬ 
missible for permanent residence in the United States. 

3. That the plaintiff is a native and citizen of Turkey 
who last entered the United States as a student visitor on 
March 16, 1941. He is married to a citizen of the United 
States and is the father of a minor dependent American 
child. 

4. Plaintiff was subsequently granted extensions of his 
visits until February 24, 1944. 

5. That on January 5,1943, when the plaintiff was a law¬ 
ful visitor and recognized as such by the Immigration and 
Naturalization Service, he claimed exemption from the 
Selective Training and Service Act as a neutral 

6. That when the plaintiff executed the aforesaid draft 
exemption application, he was under the mistaken belief, 
induced by the Selective Service officials, that he was resid¬ 
ing in the United States for the purposes of military train¬ 
ing and service, and that he was required to serve in our 
armed forces or claim draft exemption as a neutral alien. 

7. That on January 5,1943, the plaintiff was not subject 
to military training and service and plaintiff’s draft ex¬ 
emption claim filed in 1943 was null and void and of no ef¬ 
fect. 
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8. That on July 30,1945 the Selective Service System de¬ 
termined that plaintiff was a non-resident in the United 
States. 

9. That had the plaintiff not been misled by Selective 
Service officials, he would not have claimed exemption from 
military training and service as a neutral alien. 

10. That after Turkey became a co-belligerent, the plain¬ 
tiff was called by his draft board for induction into the 
armed forces, received his physical examination and was 
rejected. 

11. That thereafter deportation proceedings were insti¬ 
tuted against the plaintiff and he has been found ineligible 
to receive discretionary relief upon the ground that he is 
ineligible to citizenship by reason of having claimed draft 
exemption. 

12. That the plaintiff has been ordered to leave the United 
States. 

13. That the plaintiff is not barred from citizenship nor 
permanent residence and he is eligible for discretionary re¬ 
lief known as preexamination and suspension of deporta¬ 
tion. 

14. That the order directing plaintiff to leave the United 
States is null and void. 

Wherefore plaintiff prays for a judgment decreeing: 

(a) That plaintiff claimed draft exemption as a neutral 
by reason of mistake and that the said claim of draft ex¬ 
emption was vitiated by mistake. 

(b) That the plaintiff was not bound by his exemption 
claim as a neutral alien because he was not residing in the 
United States within the meaning of 50 Appendix U.S.C. 
303a. 

(c) That the plaintiff is not barred from citizenship in 
view of his subsequent induction into the armed forces. 

(d) That the plaintiff is admissible to the United States 
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for permanent residence and is eligible for preexamination 
and suspension of deportation. 

Jack Wasserman, 

Warner Bldg., 
Washington 4, D. C., 
Attorney for Plaintiff. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Answer 

(Filed June 22, 1954) 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted. 

Second Defense 

This Court is without jurisdiction to review an order of 
deportation in proceedings other than habeas corpus. 

Third Defense 

This Court is without jurisdiction to review the exercise 
of discretion by an administrative agency. 

Fourth Defense 

Answering the numbered paragraphs of the complaint 
defendant avers: 

1. He is not required to answer the allegations of para¬ 
graph 1 of the complaint. 

2. Admitted. 

3. The allegations of paragraph 3 of the complaint are 
admitted except that defendant is without information suf¬ 
ficient to form a belief as to the truth of the allegation 
that the plaintiff is the father of a minor dependent Amer¬ 
ican child. 
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4. Admitted. 

5. It is admitted that plaintiff claimed exemption from 
the Selective Training and Service Act as a neutral alien 
on January 5, 1943, and that on that date plaintiff was 
recognized as a lawfully admitted student. It is denied that 
plaintiff was recognized by the Immigration and Naturaliza¬ 
tion Service as a non-resident of the United States and 
any implication contained in paragraph 5 that plaintiff w T as 
a non-resident of the United States is denied. 

6. Defendant is without information sufficient to form a 
belief as to what was the plaintiff’s belief on January 5, 
1943 with reference to his residence in the United States 
for purposes of military service in the armed forces of the 
United States and avers that it is immaterial. Any im¬ 
plication contained in paragraph 6 to the effect that plain¬ 
tiff was a non-resident in the United States for the purposes 
of military training and service is denied. 

7 and 8. Denied. 

9. Defendant denies plaintiff was misled by Selective 
Service officials, and is without information to form a be¬ 
lief as to what plaintiff would have done had it not been for 
the alleged misleading statements of said officials. De¬ 
fendant further avers that such an allegation is immaterial. 

10, 11 and 12. Admitted. 

13. Denied. 

14. The allegation of paragraph 14 is a conclusion of law 
and which defendant is not required to answer. 

Fifth Defense 

On February 7, 1942 the Director of Selective Service 
promulgated pursuant to Section 5(a) of the Selective 
Service Act of 1940 (50 U.S.C. Appendix sec. 205(a)), regu¬ 
lations defining the term “residing” as used in Section 3 
of that Act 32 CFR, Section 611.12 and 611.13, providing 
that a person should be deemed to be residing in the United 
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States within the meaning of Section 3 if he did not, within 
three months of the promulgation of the regulation or from 
the date of his entry, file with the Director of Selective 
Service an application for determination of residence. 
Plaintiff failed to file such an application within the time 
specified within the regulation. 

Wherefore having fully answered, defendant demands 
judgment together with the costs of this action. 

(S.) Leo A. Rover. 

Pre-Trial Memorandum—Order 
(Filed June 29, 1955) 

This is an action for declaratory judgment to review an 
order of deportation entered against the plaintiff. 

It is stipulated between the parties that the plaintiff 
is a citizen of Turkey who came to the United States as a 
student visitor on March 16, 1941, and that he was sub¬ 
sequently granted extensions of his visit by the Immigra¬ 
tion authorities until February 24, 1944. It is further 
stipulated that on January 5, 1943, when the plaintiff 
was a lawful visitor, he claimed exemption from the Selec¬ 
tive Training and Service Act of 1940 as a neutral alien. 
Deportation proceedings were instituted against the plain¬ 
tiff, and he has been ordered to leave the United States 
voluntarily by reason of the decision by the Board of 
Immigration Appeals, dated July 28, 1953. 

The plaintiff asserts that he is married to an American 
citizen and is the father of an American child and that he 
is eligible for discretionary relief in the form of suspen¬ 
sion of deportation and not barred from such relief upon 
the ground that he is ineligible to citizenship. He asserts 
that he is eligible to citizenship upon three grounds. 
First, he asserts that he was a nonresident at the time he 
claimed draft exemption and that his case is therefore 
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controlled by McGrath v. Kristensen, 340 U.S. 162. He 
further asserts that an appropriate determination of non¬ 
residence was made by the Selective Service System in 
1945 and that that determination as well as the determina¬ 
tion by the Immigration Service that he was a lawful 
visitor controlled his status in 1943. Secondly, he asserts 
that he claimed draft exemption under mistake. Thirdly, 
he contends that he subsequently appeared for induction, 
but was rejected because of physical disability. He asserts 
that in view of his subsequent willingness to serve in the 
Armed Forces, he was relieved of the permanent bar 
from American citizenship. 

The defendant asserts that the plaintiff is barred from 
discretionary relief from deportation upon the ground that 
he is ineligible for American citizenship. Defendant denies 
that the plaintiff was a nonresident in 1943 or that he 
claimed exemption under mistake. Defendant further 
contends that the subsequent willingness of the plaintiff to 
serve in our Armed Forces did not remove the citizenship 
disability. Defendant also contends that the Court is 
without jurisdiction to review this action. 

The defendant has moved for summary judgment, and 
the said motion is presently scheduled for July 21 . The 
parties have consented to a continuance of the motion for 
summary judgment until July 21 for the purpose of secur¬ 
ing further information from the Selective Service System 
as to whether or not the plaintiff did file an application for 
a determination of residence with the Selective Service 
System in 1945. The defendant has denied that the Selec- M 
tive Service system did, in fact, determine in 1945 that the 
plaintiff was a nonresident of the United States. 

Leave is granted to the plaintiff to file a cross motion for 
summary judgment on or before July 21,1955. 

Counsel for the parties agree that any official Govern- 4 
ment documents, either originals, photostats or carbons, 
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may be introduced without formal proof, subject to ob¬ 
jections as to relevancy, competency, and materiality. 

Dated: June 29,1955. 

(Sgd.) Richmond B. Keech, 
United States District Judge. 

(Sgd.) Jack Wassebman, 

Attorney for Plaintiff. 

William Taffet, 

Special Assistant U.S. Attorney. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Defendant's Motion for Summary Judgment 
(Filed June 9, 1955) 

Comes now the defendant by his attorney, the United 
States Attorney, and moves this Court for summary judg¬ 
ment on the grounds 'that: 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 

2. There is no genuine issue of material fact and defend¬ 
ant is entitled to judgment as a matter of law. 

Attached hereto and made a part hereof is the record of 
the Immigration and Naturalization Service relating to the 
plaintiff. 

(S.) Leo A. Rover. 

Plaintiff's Motion for Summary Judgment 
(Filed October 5,1955) 

Comes now the plaintiff herein and moves the Court for 
summary judgment upon the ground that there are no 
issues of fact and as a matter of law he is entitled to 
judgment 


(Sgd.) Jack Washerman. 
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Obdse 

(Filed October 17, 1955) 

This matter having come on for hearing on defendant’s 
motion for summary judgment and plaintiff’s cross-motion 
for summary judgment, the Court being fully advised in 
the premises and having considered the pleadings and 
memoranda filed by both the plaintiff and the defendant, 
as well as the administrative deportation record attached 
to the defendant’s motion for summary judgment, and 
having heard oral argument in the matter, and being of the 
opinion that there is no genuine issue of material fact and 
that the defendant is entitled to judgment as a matter of 
law, it is this 17th day of October, 1955, 

Ordered, adjudged and decreed that the plaintiff’s motion 
for summary judgment be and the same is hereby denied, 
and it is 

Further ordered, adjudged and decreed that the de¬ 
fendant’s motion for summary judgment be and the same 
is hereby granted, and it is 

Further ordered, adjudged and decreed that the complaint 
be and the same is hereby dismissed, and it is 

Further ordered, adjudged and decreed that the de¬ 
fendant, his employees and representatives be and they 
are hereby restrained and enjoined from taking any further 
action in connection with the administrative deportation 
proceedings pending the determination of this cause on 
appeal or for a period of sixty (60) days from the date 
hereof, whichever shall be the later. 

C. J. Laws, 

Judge. 

Seen: 

(Sgd.) Jack Wassekmak, 

Attorney for Plaintiff. 
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Notice or Appeal, 

(Piled November 23,1955) 

Notice is hereby given that the plaintiff hereby appeals 
to the United States Court of Appeals for the District 
of Columbia from the order entered herein on October 
17, 1955, granting the defendant’s motion for summary 
judgment and denying plaintiff’s motion for summary 
judgment 

Jack Wassekman. 

Stipulation Designating Record 
(Filed December 8, 1955) 

It is hereby stipulated and agreed by and between the 
respective parties hereto that the record on appeal consist 
of the following: 

1. Complaint. 

2. Answer. 

3. Pretrial Memorandum. 

4. Defendant’s Motion for Summary Judgment. 

5. Plaintiff’s Motion for Summary Judgment. 

6 . Immigration File of Plaintiff (to be transmitted in 
original form to Court of Appeals). 

7. Order of the Court. 

8 . Notice of Appeal 

9. Stipulation Designating Record. 

Jack Wasserman, 
Attorney for Plaintiff. 

(Sgd.) Feed L. McIntyre, 

Assistant U.S. Attorney. 


Dated: November 23, 1955. 


Order Transmittenq Original. Exhibit 
(Filed December 13, 1955) 

It is by the Court this 10th day of December, 1955, 
Ordered that plaintiff’s immigration file which was intro¬ 
duced as an exhibit herein shall be transmitted to the 
Court of Appeals in its original form and shall not be 
photostated or otherwise reproduced. 

(S.) Bolitha J. Laws, 
United States District Judge. 
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QUESTIONS PRESENTED 

Appellant, a native and citizen of Turkey, was admitted 
to the United States in March, 1941, under a student visa 
issued pursuant to Section 4(e) of the Immigration Act 
of 1924. In August 1942, appellant registered under the 
Selective Service and Training Act of 1940, as amended, 
and thereafter, as a neutral alien, on January 5, 1943, 
filed DSS Form 301, “Application by Alien for Relief 
From Military Service”. As a result, he was reclassified 
from I-A to IV-F, and as such, was exempt from military 
service. Although Turkey became a co-belligerent in 1945, 
appellant never served in our armed forces. In 1946, he was 
again classified I-A, and called for a pre-induction ex¬ 
amination. Appellant alleges that he willingly submitted 
to induction at that time, but was declared physically unfit. 
In the opinion of the appellee, the following questions are 
presented: 

1. Whether appellant is permanently barred from Amer¬ 
ican citizenship and thus ineligible for suspension of de¬ 
portation by reason of his claim for draft exemption? 

2. Whether his alleged willingness to enter the armed 
forces of the United States, particularly under the circum¬ 
stances of the case, removed the citizenship bar? 
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BRIEF FOR APPELLEE 


fHntteb States Court of gppeate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,043 

Ekmel Moran, appellant, 
v. 

Herbert Brownell, Jr., Attorney General of the United 

States, APPELLEE 


APPEAL FROM TEE UNITED STATES DISTRICT COURT 
FOR TEE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 

Appellant, an alien, brings this appeal from a judgment 
of the District Court granting appellee’s motion for sum¬ 
mary judgment in an action 1 filed by appellant for a dec¬ 
laration that he is admissible to the United States for per¬ 
manent residence and citizenhip, and is eligible for suspen¬ 
sion of deportation 2 (J. A. 9, 15-17). 

On March 16, 1941, appellant, a native and citizen of 
Turkey, was permitted to enter the United States as a stu¬ 
dent under Section 4(e) of the Immigration Act of 1924, 
until October 10, 1941 (J. A. 9). He thereafter applied 
for, and received several extensions of stay until February 
24, 1944, but did not make subsequent application for any 

1 Civil Action No. 3595-53. 

2 Declaratory Judgment Act (28 U.S.C. 2201); Administrative 
Procedure Act (5 U.S.C. 1001 et seq.) 

( 1 ) 
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further extensions of his stay. In September, 1941, he 
enrolled at the California Institute of Technology located 
at Pasadena, California, where he attended school for one 
semester. In February, 1942, he transferred to the Uni¬ 
versity of California at Los Angeles, but remained only 
until April 15, 1942. 3 

On August 31, 1942, appellant registered with his local 
draft board in Los Angeles County in accordance with the 
provisions of the Selective Training and Service Act of 

1940, 50 U.S.C. App. 301, et seq. That statute, as originally 
enacted in September 1940, made every male alien residing 
in the United States subject to registration, and it made 
every male alien residing in the United States who had 
declared his intention to become a citizen of the United 
States liable to training and service. On December 20, 

1941, shortly after war was declared, Congress amended 
the statute to make every male person residing in the United 
States liable for military service. It provided, however, 
that any citizen of a neutral nation could be relieved of such 
liability by making proper application in accordance with 
regulations prescribed by the President, but that any per¬ 
son making such application should thereafter be barred 
from becoming a citizen. 

On November 26, 1942, appellant was classified I-A by 
Selective Service authorities. Turkey, at that time, was 
considered a neutral nation, and, as such, Turkish citizens 
in the United States, upon filing the proper application in 
accordance with the terms of the newly enacted statute were 
not subject to military service. Thereafter, as a neutral 
alien, on January 5, 1943, appellant filed Form DSS 301, 
* 1 Application by Alien for Relief From Military Service”. 
As a result, he was reclassified from I-A to IV-C on Janu¬ 
ary 25, 1943, and as such was exempt from military serv¬ 
ice. 4 The form that he signed contained the statement: 


3 See Immigration Hearing Record of July 8, 1944, p. 3-5, 7. 

4 See decision of Board of Immigration Appeals, dated July 28, 
1953, and Exhibit 11 of the Immigration Record. 


I do hereby make application to be relieved from 
liability for training and service in the land or naval 
forces of the United States, under the Selective Train¬ 
ing and Service Act of 1940, as amended, in accordance 
with the Act of Congress, approved December 20, 1941. 
I understand that the making of this application to be 
relieved from such liability will debar me from becom¬ 
ing a citizen of the United States. I have not filed a 
declaration of intention to become a citizen of the 
United States. (Emphasis supplied) (See Immig. R 
Ex. 11). 

In the fall of 1943, appellant entered the University of 
Southern California at Los Angeles, but subsequently 
abandoned his student status in California on February 23, 

1944. During this same period, he was employed as a 
model maker at Columbia Pictures, Los Angeles, California 
(Immig. R. Ex. 7). Thereafter, appellant enrolled at the 
Massachusetts Institute of Technology, Cambridge, Massa¬ 
chusetts. 5 

Although Turkey became a co-belligerent on February 
23,1945, appellant never served in the military forces of the 
United States. Nor did he ever challenge his status as a 
resident within the meaning of the terms of the statute until 

1945. On August 20, 1945, appellant filed an ‘ 1 Application 
for Determination of Residence”. He had been reclassified 
I-A earlier in August by his local draft board. When called 
for a pre-induction physical examination, appellant was 
classified IV-F because of ‘‘anxiety reaction.” From the 
information of record it does not appear that appellant’s 
“Application for Determination of Residence” was ever 
acted upon. 6 

Previously in 1944, deportation proceedings had been in¬ 
stituted against appellant for overstaying his visa. After 
several hearings and several stays it was determined in 
1952 that appellant should be excluded from admission to 

5 See Immigration Hearing Record of July 8, 1944, p. 5-6, 8. and 
decision of Board of Immigration Appeals, dated July 28, 1953. 

9 See Immig. R. Exhibits 11 and 12. 
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the United States. Appellant filed an appeal to the Board 
of Immigration Appeals. The Board npheld the rnling that 
appellant was a resident of the United States within the 
meaning of the Selective Service regulations and that he 
was statutorily ineligible for citizenship and thus ineligible 
for suspension of deportation because of the application 
for military relief filed in 1943. 7 

Appellant then filed his action for declaratory relief in 
the District Court. On October 17,1955, the District Court 
entered judgment in favor of the appellee. This appeal 
followed. (J. A. 9, 16, 17.) 

STATUTES AND REGULATIONS INVOLVED 

Section 3(a) of the Selective Training and Service Act 
of 1940, as amended, 50 U.S.C. App. 303(a) (1946) pro¬ 
vides: 

(a) Except as otherwise provided in this Act, every 
male citizen of the United States, and every other male 
person residing in the United States, who is between 
the ages of twenty and forty-five, at the time fixed for 
his registration, or who attains the age of twenty after 
having been required to register pursuant to section 
2 of this Act, shall be liable for training and service in 
the land or naval forces of the United States; Pro¬ 
vided, That any citizen or subject of a neutral country 
shall be relieved from liability for training and service 
under this Act if, prior to his induction into the land 
or naval forces, he has made application to be relieved 
from such liability in the manner prescribed by and 
in accordance with rules and regulations prescribed by 
the President, but any person who makes such applica¬ 
tion shall thereafter be debarred from becoming a 
citizen of the United States. ... 54 Stat. 885 (1940); 
55 Stat 845 (1941). 

Title 32 Code of Federal Regulations, Section 611.12 
provides: 


7 See decision by the Board of Immigration Appeals, dated July 
28, 1953. 
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TF&en. a nondeclarant alien is residing in the United 
States. Every male alien who is now in or hereafter 
enters the United States who has not declared his 
intention to become a citizen of the United States, un¬ 
less he is in one of the categories specifically excepted 
by the provisions of 611.13 is 1 a male person residing 
in the United States’ within the meaning of section 
2 and section 3 of the Selective Training and Service 
Act of 1940, as amended. (Effective February 7,1942, 
7 Fed. Beg. 855) 

Title 32 Code of Federal Regulations, Section 611.13, as 
amended, provides: 

When a nondeclarant alien is not residing in the\ 
United States. A male alien who is now in or hereafter 
enters the United States who has not declared his in¬ 
tention to become a citizen of the United States is not 
a ‘ ‘male person residing in the United States” within 
the meaning of section 2 or section 3 of the Selective 
Training and Service Act of 1940, as amended; pro¬ 
vided he has in his personal possession an official docu¬ 
ment issued pursuant to authorization of or described 
by the Director of Selective Service which identifies 
him as a person not required to present himself for 
and submit to registration and provided: 

• • • • • 

(7) He has, within the time prescribed and in the 
manner provided in section 611.21, filed with the local 
board with which he is registered, or if he is not 
registered, with the local board having jurisdiction 
over the area in which he is located, an Alien’s Ap¬ 
plication for Determination of Residence (Form 
302) together with an Alien’s Personal History and 
Statement (Form 304) and such application is either 
pending or has resulted in the issuance by the local 
board of an Alien’s Certificate of Nonresidence 
(Form 303) which has not expired. (Effective Sep¬ 
tember 14, 1942) 


i 

I 


l 
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Title 32 Code of Federal Regulations, Section 611.21 
provides: 

What aliens may apply for a determination. 
(a) Within the time specified in paragraph (b) of this 
section, a nondeclarant alien who has entered or here¬ 
after enters the United States in a manner prescribed 
by v its laws may file with his local board (if he is reg¬ 
istered) or with the local board where he is at the 
time! located (if he is not registered) an Alien’s Appli¬ 
cation for Determination of Residence (Form 302), 
requesting that the local board determine whether he 
is “a male person residing in the United States” within 
the meaning of section 2 and section 3 of the Selective 
Training and Service Act of 1940, as amended. An 
Alien’s Personal History and Statement (Form 304) 
must be filed with such application. 

(b) An Alien’s Application for Determination of 
Residence (Form 302) must be filed within the follow¬ 
ing time: 

(1) If a nondeclarant alien has entered the United 
States prior to February 16, 1942, in a manner pre¬ 
scribed by the laws of the United States and desires 
to have a determination made under the provisions 
of paragraph (a) of this section, he must file such 
application on or before May 16,1942; or 

(2) If a nondeclarant alien enters the United 
States on or after February 16, 1942, in a manner 
prescribed by the laws of the United States and de¬ 
sires to have a determination made under the provi¬ 
sions of paragraph (2) of this section, he must file 
such application within 3 months after the date of 
his entrance into the United States. (Effective 
March 16, 1942) 

Local Board Memorandum No. 112-A, issued March 16, 

' 1945, stated in pertinent part as follows: 

Subject: Aliens—Status of Nondeclarant Alien Stu¬ 
dents and Trainees, Part 1. General. 
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1. Certain nondeclarant aliens may be considered 
nonresidents .— 

It is the purpose of this memorandum to prescribe 
the circumstances and conditions under which certain 
nondeclarant aliens^ who enter the United States for a 
specific temporary purpose as students or industrial 
trainees may be considered as “not residing in the 
United States’ * within the meaning of the Selective 
Service Law, and to prescribe the conditions under 
which they may be issued an Alien’s Certificate of Non¬ 
residence (Form 303). 

• • • • • 

Part 2. Students. 

1. State Department program for alien students .— 
The State Department, for reasons relating to foreign 
policy, has requested that nondeclarant alien students 
should not be required to register or be called for train¬ 
ing and service, and the Director of Selective Service 
desire to comply with such request in the face of bona 
fide, full-time nondeclarant alien students who meet 
the requirements set out below, which requirements 
have been established by mutual agreement between 
the Secretary of State and the Director of Selective 
Service. 

2. Requirements for a nondedarant alien student .— 
A nondeclarant alien student to be considered as “not 
residing in the United States” must file an Alien’s Ap¬ 
plication for Determination of Residence (Form 302) 
and an Alien’s Personal History and Statement (Form 
304) within the prescribed time, and meet the following 
requirements: 

(1) Enter the United States for the sole purpose 
of study, follow the regular full-time course of in¬ 
struction, and maintain a scholastic standing suffi¬ 
cient to permit graduation in the normal time at a 
recognized institution of learning. 
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(2) Pursue an accelerated schedule of study if 
such a schedule is available at the institution which 
the student is attending. 

(3) Not be gainfully employed, except that a stu¬ 
dent who meets all other requirements may accept 
part-time employment if such employment in no way 
interferes with the maintenance of his scholastic 
requirements. 

• • • • • 


9. Loss of student status .—If a nondeclarant alien 
holding a Form 303 fails to maintain his status as a 
bona fide, full-time student he shall no longer be en¬ 
titled to such certificate, and it shall be recalled by the 
local board. He will thereupon be considered to be 
“residing in the United States,” obligated to register 
immediately, and liable for training and service under 
the Selective Service Law, except that any such alien 
whose failure to maintain his status is due solely to 
an unsatisfactory scholastic record during his regular 
attendance at an institution of learning should be al¬ 
lowed a reasonable time, not to exceed 45 days, to leave 
the country, during which period his Form 303 should 
not be recalled. [See Local Board Memoranda Nos. 1 
through 204, January 1, 1945 to March 31, 1947 (GPO, 
1947)] 

SUMMARY OF ARGUMENT 

Section 3(a) of the Selective Training and Service Act of 
1940, as amended, subjected to military service not only all 
male citizens, but every “male person residing in the United 
States.” It also provided for exemption from military 
service of resident neutral aliens, but further provided that 
any such resident who applied for exemption should there¬ 
after be barred from citizenship. Under the applicable 
regulations, appellant was considered a male person resid¬ 
ing in the United States at the time he filed for, and was 
granted, an exemption from military service on the ground 
that he was a subject of a neutral country- His claim for 
exemption was therefore effective; it not only provided him 
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with exemption from military service, but it also bars him 
now from eligibility of citizenship. 

Nor is there any basis in fact or law for appellant’s con¬ 
tention that because of bis alleged willingness to serve in 
the United States Army in 1946, the bar incurred under 
Section 3(a) should be declared a nullity. Congress clearly 
intended the bar to be permanent. This intention is shown 
by the history of the Selective Training and Service Act 
of 1940, and the legislative act upon which it was modeled; 
and, is supported by this Court’s decision in Machado v. 
McGrath, 90 U.S. App. D.C. 70, 193 F. 2d 706 (1951), cert, 
denied, 342 U.S. 948 (1952). 

ARGUMENT 

I 

Appellant Was “Residing in the United States” When He 
Claimed Exemption from Military Service 

Appellant first seeks to avoid the consequences of his 
exemption from military service as a neutral alien by claim¬ 
ing he was not “residing” in the United States at the time 
he filed his application for relief. Like the appellant in 
Giz v. Brownell, (No. 12,839) presently pending in this 
Court, and for the reasons set forth in Point I of the brief 
filed for Giz (pp. 9-22), appellant says he was in a lawful 
temporary status as a student in 1943 when he applied for 
draft exemption. He alleges that since the Act applied 
only to residents, regulations could not bring non-residents 
within its purview; nor could the regulations create a con¬ 
clusive presumption of residence; and that “neither the 
Selective Service System nor its regulations provided any 
standard for determining residence”. 

These allegations were answered in the briefs filed by the 
Government in Giz v. Brownell, supra, (Br. pp. 8-13, and 
Gurcay v. Brownell (No. 12,873) (Br. pp. 8-16). 8 In view 
of the authorities cited therein, and the established facts, 
it seems evident that the position taken by these appellants 
is without merit. 


8 On November 15, 1955, this Court, sua sponte, consolidated the 
Giz and the Gurcay cases, supra, for the purpose of oral argument. 


10 


The appellant Moran’s situation is farther weakened by 
the fact that the record conclusively demonstrates he was 
not attending any school at any time during the months of 
May, 1942, to February, 1943, so that at the time he filed his 
application for exemption he was not, in fact, a bona fide 
student. There also appears to be support in the record for 
the fact that he was employed in some capacity at this time 
in violation of the terms of his student visa. While it is true 
appellant enjoyed the technical status of student, it would 
appear under these circumstances, that even independently 
of the Selective Service regulations, appellant was residing 
in the United States within the meaning of the term as 
used in its general connotation. 

Appellant has advised this Court that he filed an “Appli¬ 
cation for Determination of Residence” in 1945, and that 
his application was acted on favorably by the Selective 
Service authorities. However, it is the Government’s posi¬ 
tion that no determination was ever made by the draft board 
in connection with appellant’s filing of this application. 
From the information of record, it is certainly not clear 
that the Selective Service officials ever did determine that 
appellant was a non-resident. All that really does appear 
is that appellant submitted an application for determina¬ 
tion of residence on August 20,1945 and that as of July 30, 
1945 (21 days before the application was submitted) the 
local draft board determined that the validity of plaintiff’s 
certificate of nationality (not residence) be extended to 
April 24, 1946. Appellant’s status as a resident was fixed 
on May 16, 1942, by his failure to file an application for 
determination of residence prior to that time;® his liability 
for military service, as a resident, was likewise fixed when 
he registered in August 1942. To avoid that liability and 
to obtain the exemption he received, appellant executed the 
DSS Form 301, claim for exemption from military service. 

From the time he registered on August 31, 1942, until 
at least March 16, 1945, appellant did not meet the 


9 See McGrath v. Kristensen, 340 U.S. 162, 175 fn 20 (1950); 
Machado v. McGrath, 90 U.S. App. D.C. 70, 72-73, 193 F. 2d 706 
(1951), cert, denied, 342 U.S. 948 (1952). 
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criteria set forth in the Selective Service regulations to 
warrant a determination by the local board that he was not 
a male person residing in the United States. Any deter¬ 
mination made by a local board with respect to the ques¬ 
tion of whether an alien was residing in the United States 
would be based upon the facts existing at the time of such 
determination under the applicable criteria and would not, 
ordinarily, have any reference to his status during a prior 
period of time. On March 16, 1945, the Director of Selec¬ 
tive Service issued Local Board Memorandum No. 112-A 
Subject: Alien-Status of Nondeclarant Alien Students and 
Trainees. 10 This regulation for the first time, established 
that a student’s status could be considered in determining 
that a nondeclarant alien student was ‘‘not residing in 
the United States”. 

Even if it should be held that in July or August 1945 it 
was determined that appellant was then a non-resident, 
such a determination does not retroactively make appellant 
a non-resident as of January 5, 1943. At best, appellant 
could only be considered a non-resident for Selective Serv¬ 
ice purposes from the time of that determination. That 
time, however, is much too late for appellant’s purpose. 
There is no dispute that appellant obtained exemption from 
military service as a result of his claim for relief filed in 
January, 1943. Consequently, he became a person ineligi¬ 
ble to United States citizenship. This status of ineligibility 
was not changed by a possible subsequent change in his 
residence status. Nor was it removed by the expiration of 
the Selective Training and Service Act. The bar of ineli¬ 
gibility remained. Machado v. McGrath, supra; Manner- 
frid v. United States, 200 F. 2d 730 (2nd Cir. 1952), cert, 
denied, 345 U.S. 918 (1953); Benzxan v. Godwin, 168 F. 2d 
952 (2nd Cir. 1948), cert, denied, 335 U.S. 886 (1948). 

The Certificate of Nationality referred to in Exhibit 12 
of appellant’s immigration file and which is referred to in 
the letter of June 13, 1949, set forth on pages 2 and 3 of 
appellant’s brief is not a Selective Service form. This cer- 


10 See Statutes and Regulations Involved pp. 6-7. 




12 


tificate is merely a document issued by a foreign govern¬ 
ment in lieu of, or in addition to, a passport. During the 
immigration bearing on July 8,1944, appellant, when asked 
wbetber he had any evidence of his nationality, produced a 
Republic of Turkey Certificate of Nationality issued by the 
Consul General of Turkey, at New York. This certificate 
had been issued to appellant on April 24, 1941, and at that 
time it indicated it had been extended to April 24,1945. In 
Petition of Kutay, infra, the Court noted: 

“Upon arriving in this country, petitioner was re¬ 
quired to immediately check in at the Turkish Consulate 
where his passport was taken up and a Certificate of 
Nationality issued, which had to be periodically re¬ 
newed.” 121 F. Supp. 537, 541 (S.D. Cal. 1954). 

When appellant applied for an extension of his student 
status in 1941 and 1942, it appears that he submitted a 
Turkish Certificate of Nationality. Exhibits 8 and 9 in his 
Immigration record show that on November 3, 1941, and 
June 12, 1942, a Turkish Certificate of Nationality was re¬ 
turned to appellant when he was advised that his applica¬ 
tion for extension of his student’s status had been granted. 

Consequently, under these circumstances, it seems clear 
that the local board merely determined that appellant’s 
Certificate of Nationality had been extended until April 24, 
1946, and in their letter to appellant’s counsel they were 
indicating they accepted this extension and its validity. 

n 

Appellant’s Alleged Willingness to Enter Our Armed Forces 
Did Not Remove the Statutory Bar to Citizenship 

Finally, appellant attempts to avoid the consequences of 
his act in applying for exemption from military service, by 
claiming that after Turkey abandoned its neutrality in 1945, 
and became a co-belligerent, he subsequently sought to enter 
the Armed Forces of the United States. He asserts that 
since he submitted to induction in 1946, but was declared 
physically unfit, he should be excused from the claim of ex- 
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emption which he had previously filed in 1943, and, thus, 
should be found to be a person eligible for United States 
citizenship. 

On the question of good faith and the intention with 
which appellant acted during this entire matter, it is to be 
noted that on August 20, 1945, appellant submitted an ap¬ 
plication for determination of residence and a personal 
history statement. The date is significant. Japan had ca¬ 
pitulated some six days before— the real fighting was over . 
Appellant’s country, Turkey, was by then a co-belligerent. 
Appellant was no longer entitled to any exemption as a 
neutral, and was, in fact, liable for training in the military 
forces unless he could acquire a non-resident classification. 
Although appellant indicated to the draft board in connec¬ 
tion with his request for determination of residence that 
he intended to return to Turkey, nevertheless, he had prior 
thereto, in July, 1944, submitted an application to the Im¬ 
migration and Naturalization Service for pre-examination 
in order to permit him to adjust his immigration status and 
to return to the United States for permanent residence. 
This application, appellant continued to pursue to the date 
of his filing of his action in the District Court. 

Nor does the fact that Turkey subsequently entered the 
war assist appellant, for the bar to his citizenship which he 
previously incurred was not removed by such fact. In 
Machado v. McGrath, supra, this court specifically rejected 
the identical issue raised here. There the Court said: 

“Citizens and subject of a neutral country who apply 
for relief prior to induction need not serve in our 
armed services. But any person who asks for this re¬ 
lief is therefore debarred from becoming a citizen of 
the United States. Congress nowhere provided that the 
subsequent entrance of a neutral into war, either with 
or without reclassification of its aliens would remove 
the bar to citizenship previously incurred (Emphasis 
supplied). 90 U.S. App. D.C. at 74. 

In Benzian v. Godwin, supra, the Second Circuit in de¬ 
termining that the disability placed upon a male alien who 
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had claimed exemption as a citizen of a nentral country, 
outlived repeal of the Selective Service Act declared: 

“Congress gave him the alternative of obtaining ex¬ 
emption by filing Form 301, thus forfeiting any future 
opportunity to become a citizen. We see nothing uncon¬ 
stitutional in these provisions. . . It was clearly within 
the power of Congress to provide that if such a person 
chose to take advantage of an exemption he should 
thereafter be debarred from becoming a citizen (Em¬ 
phasis supplied). 168 F. 2d at 956. 

The Supreme Court, too, we believe, indicated its position 
on this issue in Moser v. United States, infra, when it said: 

“The qualifications for and limitation on the acquisi¬ 
tion of United States citizenship are a political mat¬ 
ter. . . . 

Thus, as a matter of law, the statute imposed a valid 
condition on the claim of a neutral for exemption; 
[the alien has ] a choice of exemption and no citizenship, 
or no exemption and citizenship (Emphasis sup¬ 
plied). 341 U.S. 41, 46 (1951) 

Moreover, it has been held that a subsequent unsuccessful 
attempt to join the armed forces, or to revoke an applica¬ 
tion for exemption from military service is immaterial and 
the exemption as filed is still effective to bar citizenship. 
In re Martinez, 73 F. Supp. 101 (W.D. Pa. 1947). See also 
Petition of Fatoullah, 76 F. Supp. 499 (EJD.N.Y. 1948); 
Petition of Perez, 81 F. Supp. 591 (E.D.N.Y. 1948); In re 
Molo, 107 F. Supp. 137 (S.D.N.Y. 1952). 

Consequently, appellant's alleged acquiescence when 
called for his pre-induction physical examination in 1946 is 
to no avail. Cf: Petition of Dweck, 106 F. Supp. 169 (E.D. 
N.Y. 1950). In the first place, his efforts were not conducted 
in accordance with the applicable regulations. 11 And fur¬ 
thermore, his willingness to serve was made at a time when 
he was liable to military service and could claim no exemp- 

11 See Machado v. McGrath, supra, fn. 2. 
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tion. 12 His offer to enter the Army, snbseqnent to Turkey’s 
entrance into the war, was nothing more than an offer to 
perform service which he was then required by law to per¬ 
form, regardless of his offer. 

That Congress intended the citizenship bar of section 
3(a) to be a ’permanent bar is clear. It is shown by the his¬ 
tory and legislative Acts upon which the Selective Training 
and Service was modeled. 18 And there is nothing to indicate 
that this bar was to be dissolved when the alien’s country 
changed its status to co-belligerent, unless the alien actually 
served in our military forces. In the absence of any hint 
in the statute to such effect, it seems certain that these cir¬ 
cumstances cannot be held to vitiate the effect of appellant’s 
claim of exemption. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney . 
Lewis Carroll, 

Bichard J. Snider, 
Assistant United States Attorneys. 


12 See Machado v. McGrath, supra, fn. 3. 

13 See Appellee’s Brief, Machado v. McGrath, supra (No. 10445). 
Cf. Section 2 of the Selective Draft Act of 1917 as amended (40 
Stat. 76, 884); Section 3(a) of the Selective Training and Service 
Act of 1940 as amended (54 Stat. 885, 55 Stat. 844); Section 4(a) 
of the Selective Service Act of 1948 (62 Stat. 604, 65 Stat. 76) and 
Section 315(a) of the Immigration and Nationality Act of 1952, 
(66 Stat. 242 (1952)). 
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